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November 6, 2023 

Ms. Sterling Seay 
Planning Administrator 
Anne Arundel County Zoning Division 
2664 Riva Road, MS 6301 
Annapolis, Maryland 21401 
 
Re:  Denney Variance Request 2023-0148-V (726 Great Heron Drive) 
 
Dear Ms. Seay: 
 
Thank you for submitting information regarding the variance request referenced above. The 
applicant is requesting a variance to Section 17-8-402(c) of Anne Arundel County’s Code to 
exceed the 15% lot coverage limit for the Heron Cove Subdivision so that Lot #3 may construct 
a screened porch over an existing deck.1 This lot is located entirely within the Critical Area on 
lands designated as a Limited Development Area (LDA), and is currently developed with a 
dwelling, a gravel area, a porch, a deck, walkways, and a driveway all totaling 2,725 square feet 
of lot coverage. The lot coverage on Lot 3 is limited to 2,750 square feet. If this request were to 
be approved, the lot coverage on Lot 3 would total 3,045 square feet. This additional lot 
coverage will result in the entire subdivision being over the 15% lot coverage limit.  

Lot 3 is part of the Heron Cove Subdivision that was approved in 2007 (Plat Book 289, Page 30-
32). The entire portion of the subdivision within the Critical Area was limited to 15% lot 
coverage (2.50 acres) when approved. This included the lot coverage associated with Lots 1-24, 
Great Heron Drive, the rights-of-ways, and within the recreational areas. Based on the Lot and 
Impervious Area Tabulations shown on Sheet 3 of 3 of the subdivision plat, the allowable lot 
coverage for Lots 1-24 was limited to 1.63 acres (or 70,792 square feet), this included the 2,750 
square foot limit for Lot 3. It is my understanding that the subdivision is fully developed and the 
allotted lot coverage for the above-mentioned improvements (i.e., the lots, roads, rights-of-ways, 
and recreational areas) has been fully allocated.  
 
Variance 

We are opposed to this variance request. State law provides that variances to Anne Arundel 
County’s Critical Area program may be granted only if the Administrative Hearing Officer 

 
1 The existing deck does not currently count towards lot coverage (see § 8-1802(a)(17) of the Natural Resources 
Article).  However, once converted into a screened porch, the whole structure would count towards lot coverage.   
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(AHO) finds that an applicant has satisfied the burden to prove that the request meets each and 
every one of the County’s variance standards. Furthermore, the State law establishes a 
presumption that a proposed activity for which a Critical Area variance is requested does not 
conform to the purpose and intent of the Critical Area law. The County must make an affirmative 
finding that the applicant has overcome this presumption, based on the evidence presented.
 
This office finds that the variance request fails to meet all of the variance standards, as required 
in COMAR 27.01.12.  
 
1. Due to special features of the site or special conditions or circumstances peculiar to the 

applicant’s land or structure, a literal enforcement of the local Critical Area program would 
result in an unwarranted hardship to the applicant; 
 
State law defines “unwarranted hardship” to mean that, without the requested variance, the 
applicant would be denied reasonable and significant use of the entire parcel or lot. The 
allowable lot coverage limit for Lots 1 – 24 in the Heron Cove Subdivision was approved at 
2,750 square feet per lot. The applicant currently has reasonable and significant use of the 
entire lot or parcel with the existing improvements. The application material did not include 
justification for an expansion of lot coverage, nor did it provide any indication that 
alternative designs were considered to reduce lot coverage elsewhere on the property. For 
example, it appears that the screen porch could be developed over the existing gravel area so 
that the footprint of the screen porch would not result in additional lot coverage for the site. 
Alternatively, the gravel area could be removed or converted to a deck with gaps to allow for 
water to flow through, thereby reducing the same amount or more of the lot coverage on the 
site to offset the 320 square-foot screened porch. Denial of this request would not result in an 
unwarranted hardship, as the applicant could remove lot coverage elsewhere on the property 
or can construct the proposed screened porch over top of existing lot coverage and in doing 
so would eliminate the need for this variance request. Additionally, if denied, the applicant 
would still enjoy reasonable and significant use of the entire property. 
 
 

2. A literal interpretation of the local Critical Area program would deprive the applicant of a 
use of land or structure permitted to others in accordance with the provisions of the local 
Critical Area program;  
 
This subdivision was approved in 2007 in conformance with the Critical Area development 
standards. It was determined the number of lots that would be developed within the 
subdivision while ensuring that the lot coverage for the entire subdivision within the Critical 
Area met the 15% limit. All other lots were developed per the prescribed lot coverage limit. 
All new subdivisions within the Critical Area are required to adhere to the 15% lot coverage 
limit. Therefore, a denial of this variance would not deprive the applicant of a right 
commonly enjoyed by other properties created in accordance with the County’s Critical Area 
Program, as no lot has the right to exceed a prescribed lot coverage limit that would result in 
a subdivision exceeding the overall 15% limit. 
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3. The granting of the variance would not confer upon the applicant any special privilege that 

would be denied by the local Critical Area program to other lands or structures in 
accordance with the provisions of any local Critical Area program;  

The granting of this variance would absolutely confer a special privilege upon this applicant. 
The Anne Arundel County Code and the Critical Area law place strict limits on lot coverage 
in the LDA in order to meet the goals of the Critical Area law. The other 23 lots located 
within the Critical Area in the Heron Cove Subdivision were required to comply with the 
same lot coverage limit as Lot 3. Additionally, all other subdivisions within the Critical Area 
created after the Critical Area law passed are also required to comply with the 15% lot 
coverage limit. Therefore, granting this variance request would confer upon the applicant a 
special privilege denied to others.  

4. The variance request is not based upon conditions or circumstances that are the result of 
actions by the applicant;  

The variance request is not based on an existing condition or circumstance caused by the 
applicant. However, the applicant has the ability to improve this conforming lot in a manner 
that still complies with the lot coverage limit.  
 

5. The variance request does not arise from any conforming or nonconforming condition on any 
neighboring property;
 
The variance request is solely due to the fact that the applicant desires to exceed the lot 
coverage limit prescribed for this conforming lot which will result in a nonconforming 
subdivision created after the Critical Area law. It is not the result of any conforming or 
nonconforming condition on a neighboring property. However, we note that the neighboring 
properties were developed in conformance with the Heron Cove Subdivision plat and by 
extension in conformance with the Critical Area law and regulations.  

6. The granting of the variance would not adversely affect water quality or adversely impact 
fish, wildlife, or plant habitat within the jurisdiction’s local Critical Area;  

The Critical Area law and regulations are designed to foster more sensitive development for 
shoreline areas so as to minimize damage to water quality and habitat. The cumulative 
impact of development activity in the Critical Area, even if that development activity appears 
minimal, has a substantial and negative impact on the Chesapeake Bay. The Bay’s shorelines 
and adjacent lands are a sensitive part of this estuarine system, and the Critical Area law is 
tasked with not only maintaining but improving water quality and habitat within this system. 
Development which exceeds the lot coverage limit for the lot and entire subdivision, when 
there are alternatives to construct a screen porch without additional lot coverage; completely 
ignores the intent of the Critical Area law and adversely affects water quality and habitat. 
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7. The granting of the variance would be in harmony with the general spirit and intent of the 
Critical Area law, the regulations in this subtitle, and the local Critical Area program. 

The granting of this variance is not in harmony with the spirit and intent of the Critical Area 
law or the County’s Critical Area program. The goals of the Critical Area law are to (1) 
minimize adverse impacts on water quality that result from development, (2) conserve fish, 
wildlife, and plant habitat, and (3) establish land use policies that accommodate development 
while recognizing that development adversely affects the first two goals. Granting a variance 
to further improve a conforming lot in a manner that will result in an exceedance in lot 
coverage for Lot 3 and for the entire Heron Cove Subdivision when there are clear 
opportunities to construct the screen porch in a manner that does not result in additional lot 
coverage, is absolutely not in harmony with the spirit and intent of the Critical Area law and 
would be contrary to the goals of the Critical Area law. 

In summary, the Administrative Hearing Officer must find that the applicant has overcome the 
burden to meet each and every one of the County’s variance standards in order to grant a 
variance. The applicant has failed to satisfy the variance standards listed above. Therefore, the 
variance application in its entirety should be denied. 

Please include this letter in your file and submit it as part of the record for the variance. Please 
notify the Commission of the decision made in this case. I can be reached at 410-260-3468 if you 
have any questions.

Sincerely,

Jennifer Esposito
Natural Resources Planner

cc: Charlotte Shearin, Critical Area Commission
Katherine Charbonneau, Critical Area Commission
Emily Vainieri, Critical Area Commission 

AA 337-23












