
 
 

ANNE ARUNDEL COUNTY 
ETHICS COMMISSION 

      August 12, 2011 
 
By Electronic Mail Only 
 
The Honorable John Leopold   The Honorable Richard B. Ladd, Chairman 
County Executive    and Members of the Anne Arundel County 
Arundel Center    Council 
Annapolis, Maryland  21401   Arundel Center 
      Annapolis, Maryland  21401 
 
      Re: Bill 59-11 
 
Dear Mr. Leopold, Mr. Ladd, and Members of the Anne Arundel County Council: 
 

Pursuant to the Anne Arundel County Charter, Article X, 1001A(d), the ethics 

commission reviewed Bill 59-11 and hereby presents its findings and recommendations.  

This report, along with the remarks offered to the county council by Richard L. Hillman, 

chairperson of the ethics commission, is supported unanimously by the members of the 

ethics commission. 

Findings 

I. A brief history of the exemptions from the Public Ethics Law enacted for 

police officers. 

 Proposed Bill 59-11 is the second piece of legislation that will be enacted to add 

exemptions for police officers from the secondary employment restrictions of §7-5-102 

of the Public Ethics Law.  Although the restrictions are supposed to apply to all county 

employees, the county began to exempt police officers from these restrictions by the 

enactment of Bill 59-07.  That bill, codified at §7-5-102(b)(5), was enacted to circumvent 



two opinions1 of the county ethics commission that were unpopular with the Fraternal 

Order of Police and that led to the instigation of a lawsuit against the county and the 

ethics commission by members of the FOP.  When Bill 59-07 was enacted, the lawsuit 

was withdrawn.  The legislation created two classes of county employees- police and 

everybody else.  The exemptions created by Bill 59-07 permitted police officers to work 

in establishments where liquor is sold or served, provided that the secondary 

employment: 

 (i)     does not take place in a tavern; 
               (ii)     is not performed for a business that offers as its 
primary service the sale or dispensing of alcoholic beverages; 
and   
               (iii)     does not include the duty under that secondary 
employment to sell, serve, or handle alcoholic beverages, check 
identification or otherwise screen patrons for admission to the 
establishment, or remove intoxicated or unruly patrons from the 
establishment. . . 

 
 At that time, Bill 59-07 was enacted, and to this day, police internal procedures 

also expressly prohibit police officers from working in taverns or for businesses that offer 

the sale or dispensing of alcohol as their primary service.  Specifically, the police 

department’s Index Code 712 Secondary Employment Section IV (C) and (D) 

provides: 

 (C)   Secondary employment may be approved in businesses 
which sell or dispense alcoholic beverages, providing: the 
business is not a tavern or a combination restaurant and tavern; 
the sale or dispensing of alcohol is not the primary service of 
the business; the employed officer will not be required to 
perform security or law enforcement functions associated to the 
sale or dispensing of alcoholic beverages, i.e., checking I.D or 
evicting intoxicated patrons (bouncer); or, the officer will not 
sell, serve, nor handle alcoholic beverages in any fashion.  
 

                                                 
1  AO-04-79, and AO-07-21 

 2

http://www.aacounty.org/Ethics/Opinions2004/AO-04-79.pdf
http://www.aacounty.org/Ethics/Opinions2007/AO-07-21.pdf


(D)   Approved secondary employment may be cancelled at any 
time by the approving Deputy Chief of Police whenever an 
officer fails to comply with the requirements of this directive, or 
when continued secondary employment would, in the opinion of 
the Deputy Chief, would constitute a conflict of interest or would 
tend to bring discredit upon the department.  Written justification 
will be provided to the officer in such circumstances. 
 

  Bill 59-11 was proposed because the ethics commission learned that police 

officers were actively engaged in secondary employment for two specific taverns.  When 

confronted with this violation, the police department ordered the secondary employment 

to cease.  Shortly thereafter, the county council introduced Bill 59-11.  In effect, this 

legislation retroactively sanctions these alleged violations of the ethics law.   By enacting 

Bill 59-11, the county will effectively circumvent the current ethics law as well as the 

police department’s own long-standing rules limiting police secondary employment.  

Why did the police department create this limitation on secondary employment as part of 

its internal policy?  And why does the department believe that this policy is no longer 

valid?  The county council should ask this question before eliminating this policy.   

II. Compliance with state ethics law.   

 The Anne Arundel County Charter, §1001A(b)(4), expressly and unequivocally 

requires that the county ethics law must “receive the approval of the State Ethics 

Commission as meeting the local government requirements of the Maryland Public 

Ethics Law.”  Pursuant to the state law, the State Ethics Commission adopted regulation 

19A.04.02.04C, requiring that:  

 
(2) The local law shall prohibit, for local employees and 
nonelected local officials, outside employment with an entity 
that:  
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 (a) Is subject to the authority of the local employee or 
nonelected local official or of the agency with which the 
nonelected local official or local employee is affiliated; or  
 (b) Is negotiating or has entered a contract with or is a 
subcontractor on a contract with the agency with which the 
nonelected local official or local employee is affiliated.  
(3) The local law shall prohibit, for local employees and 
nonelected officials, outside employment that would impair 
the impartiality or independent judgment of the nonelected 
local official or local employee.  

 
(Emphasis added.)  Shortly after the county enacted Bill 59-07, the ethics commission 

submitted the legislation to the State Ethics Commission for review.  The State Ethics 

Commission reviewed and disapproved the legislation by letters to the county dated July 

18, 2008 and April 12, 2010.  The county ethics commission has repeatedly and 

unsuccessfully requested that the county take steps to bring its law into compliance with 

both the state Public Ethics Law and the Anne Arundel County Charter.  The county’s 

response was to find a sponsor to initiate legislation in the General Assembly to enact a 

public local law permitting the county to pass laws pertaining to police secondary 

employment outside of the State Public Ethics Law requirements.  That legislation died in 

committee.  And yet the county council has now proposed Bill 59-11 without the benefit 

of the authority it sought from the state.   

 Based upon its experience with the enactment of Bill 59-07, the county ethics 

commission requested the State Ethics Commission to review Bill 59-11 immediately 

after it was introduced.  It requested a response before the bill was to be enacted.  On 

August 12, 2011, the State Commission responded by letter (attached), disapproving the 

legislation.  The Commission concluded that Bill 59-11 is, like its predecessor Bill 59-07, 

not acceptable because it is not sufficiently similar to state law.  The State Commission 

wrote that: 
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[t]o be similar, the proposed exceptions and exemptions should 
be within the authority of the County Ethics Commission and not 
carved out by statute for a particular class of employees. 
 

 (Letter of August 12, 2011 at p. 2.)  There is a good reason that the state requires 

similarity between state and local laws.  It is based upon a legislative policy that sets 

minimum ethical standards that apply to all employees and is not based upon the political 

clout of any one class of employees.  

 In addition to creating specific exemptions for police officers, Bill 59-11 removes 

the prohibition, expressly required by Regulation 19A.04.02.04C, against “outside 

employment that would impair the impartiality or independent judgment of the 

nonelected local official or local employee.”  

III. Authorizing police officers to moonlight for taverns and other businesses 

engaged in the primary service of selling and dispensing alcohol creates a conflict of 

interest between the official duties of police officers and their private interests 

because these businesses are regulated by the police department. 

 The ethics commission addressed the conflict of interest inherent in this type of 

secondary employment in its Report on Bill 59-07, addressed to the county executive and 

the county council on August 30, 2007.  Those reasons are still valid.  In lieu of repeating 

them, the ethics commission hereby incorporates that report by reference.  But there are 

additional reasons why extending exemptions to permit police to work for taverns create 

both an actual conflict of interest and a very reasonable appearance of impropriety to the 

public.   

 County police officers were authorized to work for two taverns in the county.  

Those taverns, which will be referred to as “A” and “B,” together employed- at least until 
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the department stopped the employment - approximately 25 police officers.  Most, but 

not all, of the officers worked for both establishments.  Although the ethics commission 

unsuccessfully requested the exact dates of this employment for these officers, it appears 

from departmental records that in most cases, the secondary employment at these taverns 

was approved for one year at a time.   

 Liquor board records for these establishments reveal a number of complaints 

about the conduct of these businesses over the years.  Complaints of underage drinking, 

excessive noise, excessive traffic, and other types of problems were reported at one or 

both facilities.  At establishment “A”, for example, there were thirteen complaints about 

fights, loud music, underage drinking, use of fake identification, and other violations of 

the rules and regulations of the liquor board.  These complaints were filed between 2000 

and March 2011.  While many of these complaints were dismissed, some for lack of 

evidence, the important information to note is that as a result of some of these 

complaints, the police department was requested to monitor this establishment.  In two of 

the complaints, liquor board employees noted that the complainants expressed confusion 

and concern about the role of the police officers who were stationed at the tavern parking 

lots as employees of the tavern. 

 These concerns suggest that the distinctions are easily blurred in the situation 

where a police officer is working “security” for a secondary employer and is not, 

therefore, able to “check identification or otherwise screen patrons for admission to the 

establishment, or remove intoxicated or unruly patrons from the establishment.”  If a 

police officer working secondary outside of a tavern observes an obviously underage 

patron drinking on the outside patio of the establishment, or observes an intoxicated or 
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unruly person on the premises, and is prohibited from taking any action, would that not 

create a reasonable appearance of impropriety?2  Additional documents from the liquor 

board files describe a relatively close relationship between the liquor board and the police 

department in enforcing the liquor regulations- the liquor board providing notice to the 

police department of complaints and requests from the establishments for authority to 

hold outdoor liquor sales for special events.  These communications are indicative of the 

regulatory authority that the police department exercises liquor licensees. 

 It might be argued that a police presence at some of the more unruly taverns 

might stop fights from breaking out.  But under §3.09 of the Rules and Regulations of the 

Board of License Commissioners for Anne Arundel County, it is the obligation of the 

licensed premises to “operate their establishment in such a manner as to avoid disturbing 

the peace, safety, health, quiet, and general welfare of the community.”  Is it the job of 

the police department to enforce this rule by permitting police officers to work secondary, 

or is the job of the licensee to conduct itself according to the rules?   

 The International Association of Chiefs of Police, through its National Law 

Enforcement Policy Center, has established a Model Policy for secondary employment.  

In that policy, the IACP enumerates the types of secondary employment that causes 

conflicts of interest.  The Model Policy states first, that:  

[s]ome examples of employment representing a conflict of 
interest include, but are not limited to, the following: Officers 
who work in occupations that are regulated by, or that must be 
licensed through, the police agency or its civilian board.   

                                                 
2  On August 2, 2011, the Washington Post reported that after a drowning at a house party went undetected 
for two hours, the Prince George’s County Deputy Chief issued a directive saying county officers were no 
longer allowed to work off-duty security jobs at house parties. At a news conference Tuesday, Davis said it 
was a response to the drowning, adding that the presence of officers at such parties could give the 
impression that police sanction the drinking, noise and fights that can come with them. (Emphasis added.) 
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 The Model Policy also provides that police officers may engage in secondary 

employment, 

that does not constitute a threat to the status and dignity of law 
enforcement as a professional occupation.  Examples of 
employment that constitute such a threat and should be denied 
include, but are not limited to: . . . [a]ny employment involving 
the sale, manufacture or transport of alcoholic beverages as the 
principal business. 

  

 The Model Policy recommends the very same policy that the enactment of Bill 

59-11 now seeks to overturn.    

 The ethics commission has often heard the argument that without the ability to 

work for taverns and other licensed establishments, police officers will be effectively 

denied secondary employment.  That argument is simply not true.  According to reports 

provided to the ethics commission by the police department in the spring of 2011, 320 

police officers hold approximately 708 secondary jobs- mostly in security- for employers 

that are not specifically regulated by the police department.  One hundred and ninety-one 

of those officers hold two or more secondary jobs.  One might conclude that it is easier 

for a police officer to find a secondary job for an unregulated employer than it is for other 

people to find any job at all. 3  

 The ethics commission has also heard the argument that police officers need to 

work security for taverns because they are underpaid, or that with furloughs, their 

incomes have been cut by 5%.  If that argument is valid, one might as well argue that 

secondary employment restrictions should be completely eliminated for all county 

                                                 
3  The secondary employment figures for August 1, which exclude security work at taverns, shows that only 
about 58 of the current 615 jobs held by officers are for liquor or gambling related businesses. 

 8



employees, since they have also suffered the same cuts.  If the value of ethical 

government is dependent upon a good economy, it has no real value at all. 

 There are other conflicts of interest issues of which the county council and the 

county executive should be aware, although some of these issues are not specifically 

regulated by the ethics law.   Those issues are:   

 1.  Should police officers be permitted to use police vehicles and uniforms during 

secondary employment, for their own personal benefit, when other county employees are 

not permitted to use county resources either for personal purposes or for secondary 

employment?4 

 2.  Which employer, the county or the secondary employer, should carry 

insurance for police officers working secondary and for county vehicles and equipment 

used in conjunction with these jobs? 

 3.  If an officer, tavern patron, or bystander is injured as a result of the actions of a 

police officer working secondary, who is the proper party to be sued if the action is 

negligent or reckless?  If a police officer is injured or a police vehicle damaged by a 

patron, who is the proper party to be held accountable?   

 4.  What tax implications are raised by police officers using county vehicles for 

their private employment and what is the tax liability of the tavern owner that receives a 

benefit from this use of county resources? 

 These are significant issues.  In a 2007 Risk Management Bulletin, published by 

the Local Government Insurance Trust, the LGIT pointed to the case of Lovelace v. 

                                                 
4  The ethics commission previously advised that police officers could use police vehicles and wear their 
uniforms for secondary employment that involved security work.  Years later, in view of the number of 
jurisdictions that prohibit the use of county equipment, the commission may revisit and reexamine its 
earlier opinion. 
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Anderson, 366 Md. 390 (2001) where a hotel guest was injured by an off-duty police 

officer working secondary as security for the hotel.  The LGIT summarized the decision 

of the Court of Appeals of Maryland as follows: 

First, the court ruled that while acting as a private security guard 
for the hotel, the police officer was not entitled to any form of 
public official immunity. Second, through the application of 
common law agency principles, the court concluded that, at the 
time of the armed robbery, the officer could be deemed to have 
been working for two employers, namely the hotel and the police 
department. Specifically, the court stated that “the same basic 
principles of Maryland agency law, for determining whether 
actions of employees generally are within the scope of particular 
employment relationships, are equally applicable to police 
officers.”  The decision in Lovelace v. Anderson dramatically 
reduces, if not eliminates, public official immunity as a defense 
for law enforcement officers working secondary employment in a 
capacity which contemplates the use of police powers. Further, 
the decision no longer allows secondary employers who engage 
off-duty law enforcement officers as their agents to immunize 
themselves from liability for the officer’s tortious conduct. 

 

 These types of issues may have expensive, even deadly consequences, particularly 

where police officers work secondary at taverns with a history of unruly behavior and 

frequent complaints of illegal activity or violence.   

Recommendations 

 The ethics commission administers the ethics law.  It does not make law, nor does 

it establish the policy underlying the law.  If the State Ethics Commission approves Bill 

59-11 (and on reconsideration, Bill 59-07), the ethics commission will administer the law 

as enacted.  But, before passing this legislation, the council is bound to receive the 

findings and recommendations of the ethics commission concerning proposed changes to 

the law.  The ethics commission has based its recommendations solely upon the law as it 

perceives the law to be, and upon the notion that that the ethics law is supposed to treat 
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all county employees the same way.  For this reason, the ethics commission makes the 

following recommendations: 

 1.  The county council should refrain from enacting Bill 59-11 in view of the 

express disapproval of the State Ethics Commission, which was sent by letter to the 

county ethics commission and to the county council and the county executive.  In the 

absence of the approval of the state commission, enactment of the legislation would 

violate the Anne Arundel County Charter, §1001A(b)(4).  The county government is 

absolutely required by its own Charter to obtain this approval.   

 2.  The county council should inquire into the way that secondary employment is 

approved, how it is monitored and by whom, how police officers schedule secondary 

employment to fit into their off-duty hours, and how officers are approved or disapprove 

for secondary employment.  Are there consistent policies in place?  Are they enforced?   

 3.  The county council should inquire into the criteria used by the police 

department in approving taverns for secondary employment.   

 4.  The ethics commission has requested additional information from the police 

department concerning the questions raised in this report and is awaiting that information.  

It recommends that the council review and consider that information as part of an effort 

to ensure that the police department’s secondary employment policies meet or exceed 

generally recommended practices.  For example, as recommended by the IACP and as 

practiced in a number of jurisdictions, businesses seeking extra security are required to 

contract and to pay for these services directly with the local government.  The officers are 

then assigned to the extra security detail and are paid by the department directly. 
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 5.  Finally, the ethics commission recommends that the county council review the 

2007 report of the ethics commission in response to the introduction of Bill 59-07.  At 

that time, the ethics commission advised that “special carve-outs from the ethics laws 

should not be created for the benefit of politically-powerful constituencies.  In the long 

term, that is a recipe for undermining the fairness and credibility of the ethics laws, which  

derives in part from uniform application to all county employees.”  If the county council 

enacts this legislation, it will be undermining its own ethics law.   

     Respectfully submitted by: 

    The Anne Arundel County Ethics Commission 
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    Richard L. Hillman, Chairperson    
    Carol S. Lewnes      
    Cynthia H. Caldwell 
    Cathleen M. Conlyn 
    Craig Reynolds 
    Vicki Steinberg 

   Scott Bowling  
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